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S2, and S3 are not financial institutions. P
owns all the stock of S1, S1 owns all the
stock of S2, and the stock of S3 is owned 20
percent by S2 and 80 percent by P. For Year
1, P, S1, and S2 each have $100 of income, S3
has no income or loss, and the P group’s con-
solidated taxable income is $300. On May 31
of Year 2, S1 becomes insolvent and is placed
in receivership under the supervision of a fi-
duciary. For Year 2, the P group has a con-
solidated net operating loss of $300, of which
$200 is attributable to S1 and $100 is attrib-
utable to S2.

(b) S1 and S2 compose a subgroup because
S2 bears the same relationship to S1 that the
member of a group bears to its common par-
ent under section 1504(a). S3 is not included
in the subgroup because it is not connected
to S1 through 80 percent stock ownership as
described in section 1504(a).

(c) Because S1 and S2 are members of a
subgroup, a claim for refund under paragraph
(e) of this section must be based on the ag-
gregate consolidated net operating loss of
both S1 and S2. Under paragraph (e)(5) of this
section, P may not elect under section
172(b)(3) to relinquish the entire carryback
period with respect to the $300 of consoli-
dated net operating loss arising in Year 2
that is attributable to S1 and S2. Any refund
payable under paragraph (g)(1) of this section
with respect to the $300 loss of S1 and S2 may
be paid by the Internal Revenue Service di-
rectly to the fiduciary.

Example 2. Income of other subgroup mem-
bers. (a) The facts are the same as in Example
1, except that S2 has $100 of income in Year
2 rather than $100 of loss. Any refund payable
under paragraph (g) of this section with re-
spect to the loss of S1 in Year 2 must take
into account the income of S2, and therefore
the refund will be based on a $100 loss of the
subgroup.

(b) Although P and S3 are not members in-
cluded in the subgroup, the loss year return
and the claim for refund filed by the fidu-
ciary under paragraph (e) of this section
must be completed based on all information
to which the fiduciary has reasonable access.
Under paragraph (e)(3) of this section, if P
does not file a loss year return that is ac-
cepted by S1, and S1 has reasonable access to
information indicating that P and S3 have
income in Year 2, S1 must take that income
into account in filing the P group’s return
for Year 2 and reduce the amount of S1’s loss
that may be carried to Year 1 accordingly.
However, if P or S3 has a loss in Year 2, any
refund attributable to that loss will not be
paid to the fiduciary.

(i) [Reserved]

(j) Determination of ownership. This
section determines the party to whom
a refund or tentative carryback adjust-
ment will be paid but is not determina-
tive of ownership of any such amount
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among current or former members of a
consolidated group (including the insti-
tution).

(k) Liability of the Government. Any
refund or tentative carryback adjust-
ment paid to the fiduciary discharges
any liability of the Government to the
same extent as payment to the com-
mon parent under §1.1502-77 or §1.1502—
78 of this chapter. Furthermore, any
refund or tentative carryback adjust-
ment paid to the fiduciary is consid-
ered a payment to all members of the
carryback year group. Any determina-
tion made by the Internal Revenue
Service under this section to pay a re-
fund or tentative carryback adjust-
ment to a fiduciary or the common
parent may not be challenged by the
common parent, any member of the
group, or the fiduciary.

(1) Effective dates. This section applies
to refunds and tentative carryback ad-
justments paid after December 30, 1991.

[T.D. 8387, 56 FR 67487, Dec. 31, 1991; 57 FR
6073, Feb. 20, 1992. Redesignated and amended
by T.D. 8446, 57 FR 53034, Nov. 6, 1992; T.D.
8677, 61 FR 33325, June 27, 1996; T.D. 8823, 64
FR 36101, July 2, 1999]

§301.6403-1 Overpayment of
ment.

If any installment of tax is overpaid,
the overpayment shall first be applied
against any outstanding installments
of such tax. If the overpayment exceeds
the correct amount of tax due, the
overpayment shall be credited or re-
funded as provided in section 6402 and
§§301.6402-1 to 301.6402-4, inclusive.

install-
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[T.D. 8299, 55 FR 14245, Apr. 17, 1990]

§301.6404-1 Abatements.

(a) The district director or the direc-
tor of the regional service center may
abate any assessment, or unpaid por-
tion thereof, if the assessment is in ex-
cess of the correct tax liability, if the
assessment is made subsequent to the
expiration of the period of limitations
applicable thereto, or if the assessment
has been erroneously or illegally made.

(b) No claim for abatement may be
filed with respect to income, estate, or
gift tax.

(c) Except in case of income, estate,
or gift tax, if more than the correct
amount of tax, interest, additional
amount, addition to the tax, or assess-
able penalty is assessed but not paid to
the district director, the person
against whom the assessment is made
may file a claim for abatement of such
overassessment. Each claim for abate-
ment under this section shall be made
on Form 843. In the case of a claim
filed prior to April 15, 1968, the claim
shall be filed in the office of the inter-
nal revenue officer by whom the tax
was assessed or with the assistant re-
gional Commissioner (alcohol, tobacco,
and firearms) where the regulations re-
specting the particular tax to which
the claim relates specifically require
the claim to be filed with that officer.
Except as provided in paragraph (b) of
§301.6091-1 (relating to hand-carried
documents), in the case of a claim filed
after April 14, 1968, the claim shall be
filed (1) with the Director of Inter-
national Operations if the tax was as-
sessed by him, or (2) with the assistant
regional Commissioner (alcohol, to-
bacco, and firearms) where the regula-
tions respecting the particular tax to
which the claim relates specifically re-

§301.6404-2

quire the claim to be filed with that of-
ficer; otherwise, the claim shall be
filed with the service center serving
the internal revenue district in which
the tax was assessed. Form 843 shall be
made in accordance with the instruc-
tions relating to such form.

(d) The Commissioner may issue uni-
form instructions to district directors
authorizing them, to the extent per-
mitted in such instructions, to abate
amounts the collection of which is not
warranted because of the administra-
tion and collection costs.

[32 FR 15241, Nov. 3, 1967, as amended by T.D.
7008, 3¢ FR 3673, Mar. 1, 1969; T.D. 7188, 37 FR
12794, June 29, 1972; T.D. ATF-33, 41 FR 44038,
Oct. 6, 1976]

§301.6404-2 Abatement of interest.

(a) In general. (1) Section 6404(e)(1)
provides that the Commissioner may
(in the Commissioner’s discretion)
abate the assessment of all or any part
of interest on any—

(i) Deficiency (as defined in section
6211(a), relating to income, estate, gift,
generation-skipping, and certain excise
taxes) attributable in whole or in part
to any unreasonable error or delay by
an officer or employee of the Internal
Revenue Service (IRS) (acting in an of-
ficial capacity) in performing a min-
isterial or managerial act; or

(ii) Payment of any tax described in
section 6212(a) (relating to income, es-
tate, gift, generation-skipping, and cer-
tain excise taxes) to the extent that
any unreasonable error or delay in pay-
ment is attributable to an officer or
employee of the IRS (acting in an offi-
cial capacity) being erroneous or dila-
tory in performing a ministerial or
managerial act.

(2) An error or delay in performing a
ministerial or managerial act will be
taken into account only if no signifi-
cant aspect of the error or delay is at-
tributable to the taxpayer involved or
to a person related to the taxpayer
within the meaning of section 267(b) or
section 707(b)(1). Moreover, an error or
delay in performing a ministerial or
managerial act will be taken into ac-
count only if it occurs after the IRS
has contacted the taxpayer in writing
with respect to the deficiency or pay-
ment. For purposes of this paragraph
(a)(2), no significant aspect of the error
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